
C. A. No. 87-3349 (CKK)

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ARONDiBACCO, etal.,

Plaintiffs,

V.

U. S. DEPARTMENT OF THE
ARMY, et al.,

Defendants

PLAINTIFFS' RENEWED MOTION FOR PARTIAL
SUMMARY JUDGMENT AND OTHER RELIEF AND REPLY TO

DEFENDANTS' OPPOSITION TO PLAINTIFFS' MOTION
FOR PARTIAL SUMMARY JUDGMENT AND OTHER RP.T TPF

Come now the plaintiffs, Aron Dibacco ("DiBacco") and Barbara Webster

("Webster") and move this Court for Partial Summary Judgment and Other Relief

("RMPSJ") and Reply to Defendants' Opposition to Plaintiffs' Motion for Partial

Summary Judgment and Other Relief ("Defs' reply").

This motion is made pursuant to Rule 56 of the Federal Rules of Civil

Procedure ("Fed.R.Civ.Pro."). A memorandum of points and authorities, a pro

posed Order, and a Rule 7.1(h) Statement of Material Facts Not in Dispute

("SMF") are also submitted in support of this motion. Plaintiffs also move further

searches, in camera inspection of a limited number of documents, and a digitized

copy of responsive records in word searchable.pdf format.
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MEMORANDUM OF POINTS AND AUTHORITIES IN
SUPPORT OF PLAINTIFFS' REMEWED MOTION FOR

PARTIAL SUMMARY JUDGMENT AND OTHER RELIEF AND
IN REPLY TO DEFENDANTS' OPPOSITION TO PLAINTIFFS'

MOTION FOR PARTIAL SUMMARY JUDGMENT AND OTHER RELIEF

A. Background on the Request

This case arises under the Freedom of Information Act ("FOIA"), 5 U.S.C.

§552, et seq. The initial plaintiff, Carl Oglesby ("Oglesby"), was "an investigative

journalist with a special interest in the politics of clandestine service." Declaration

of Carl Oglesby ("1st Oglesby Deck"), ̂jl. As a student of the foreign policy

process, Oglesby became interested in the story of Nazi General Reinhard Gehlen

("Gehlen") when its outlines became known in the United States in the early 1970s.

Gehlen had served on the World War II German Staff as head of an international

Nazi spy ring which operated throughout Eastern Europe and inside the Soviet

Union. This network was known as the FHO, for Fremde Heer Ost ("Foreign

Armies East"). At the end of the war, Gehlen entered into secret negotiations with

U.S. officials at Fort Hunt, Virginia. According to Oglesby, as a result of the Fort

Hunt negotiations, Gehlen was tendered certain promises in exchange for his

consent to organize and manage for the United States an anti-Soviet intelligence

network in Europe. "One promise ... was that he would only engage with Commu

nists and would not be asked to support the United States' de-Nazification efforts.
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Another was that he would be required to do nothing that he might regard as

against the interests of sovereign Germany. Another promise was that when

German sovereignty was restored, he would be shifted out of U.S. control and

would reenter the German government, his organization coming along with him

intact, just as before it had gone over to the United States intact." Id. 16.

In his 1976 book, The Yankee-Cowboy War, at 39-43, Oglesby discussed

Gehlen and the secret Gehlen agreement with the U.S. In 1978, through a research

associate, Oglesby sought release under FOIA of materials on the United States'

transactions with Gehlen. This request was denied. Subsequently, the Justice

Department's Office of Special Investigations investigated and substantiated a

report that the United States Intelligence forces in Europe in the post-war period

had employed Nazi SS captain Klaus Barbie, the notorious "Butcher of Lyon," as

an undercover spy. A Justice Department report on this, "Klaus Barbie and the.

United States Government," published in 1983, was based in part on a review of

many of the secret Army counterintelligence files that Oglesby sought in 1978.. In

Oglesby's view, the report shows "how an initial commitment to destroy Nazism

was transformed within months of military victory into a commitment to preserve a

hard inner core of the Nazi spies as a weapon against the USSR."

B. Nature of the Request and Its Public Benefit
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The topic of Oglesby's request had to do with the relationship between

General Reinhard Gehlen and the Gehlen Organization, and American military and

intelligence officials. The public benefit from disclosures of information regarding

this topic involves matters of exceptional importance. They include understanding

how the Gehlen Organization worked with American military and intelligence

officials, the use of Operation Rusty operatives to assassinate members of emigree

groups who were alleged double agents, plans to transport Nazi wealth and leaders

to South America to build a new Fourth Reich there, and the heavy infiltration by

the KGB of its agents into the Gehlen Org, thus making the United States national

security vulnerable. Another potential public benefit might be shedding some light

on the troubling circumstances surrounding the assassination of President

Kennedy. This was a concern of Oglesby's, who wrote extensively about the

President Kennedy's murder. The release of the Gehlen Org records raises some

interesting questions in this regard.

As a result of the information released in this case, plaintiffs' counsel have

found important new uninvestigated information. When CIA, acting in this case,

declassified its long relationship with General Gehlen, attention was directed to

possible German connections to the events surrounding the JFK assassination. The

owner of the Texas School Book Depository Building ("TSBD") in Dallas, from

which gunfire was allegedly aimed at President Kennedy as his motorcade drove

Case 1:87-cv-03349-CKK-AK   Document 330   Filed 06/14/16   Page 4 of 46



through Dealey Plaza on November 22, 1963, was D. Harold Byrd ("Byrd"). In

researching the possible German connections, plaintiffs* counsel have discovered a

link between Byrd and a hunting companion of his, Werner von Alvensleben ("the

younger von Alvensleben"). He was the son of Werner von Alvensleben the

Elder. Byrd was reported to be on an African safari at the time of the assassi

nation. The safari was hosted by the younger Alvensleben, who had been

convicted of attempted political assassination on behalf of the Nazis in Austria in

1933.^

His father was a member of a Prussian noble Junker family. The father had

served as German Ambassador to Czarist Russia, as well as an officer in the

German Imperial Army. According to U.S. intelligence, he was reported to be a

specialist in political assassinations in Germany after World War I. The son, the

younger Werner von Alvensleben, was reported to be in Dallas, Texas in late 1963

as a guest of Byrd, the owner of the Texas School Book Depository Building,

In 1933, von Alvensleben the Younger joined the Bavarian Military Police

in Munich, headed by Nazi leader Heinrich Himmler, according to information von

Alvensleben provided to the U.S. Intelligence Service in World War II, the Office

^ This does not necessarily mean that von Alvensleben was in Mozambique at the
time of the Kennedy assassination.
^ Hundreds of political assassinations were a key cause of the weakening of the
Weimar Republic in post-World War I Germany.
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of Strategic Services ("OSS").^ The younger Von Alvensleben told OSS that he

had been sent to Austria to assassinate an Austrian political leader who was

standing in the way of a Nazi takeover of Austria. Von Alvensleben was arrested

by Austrian authorities, convicted and incarcerated for attempted assassination. He

was later traded back to the Germans. He was implicated by the press in yet

another Nazi assassination in Austria, but he denied this allegation.

During World War II, the younger von Alvensleben became a double agent

for the OSS in Portuguese East Africa ("Mozambique"). According to OSS

records, he performed valuable covert intelligence activities for the OSS until the

end of World War 11. As a double agent, von Alvensleben would have secretly

worked for both German and U.S. intelligence simultaneously.

The Dallas Morning News reported in two articles published in January

1964, that the younger von Alvensleben was in Dallas, Texas in late 1963 as the

guest of D. Harold Byrd, the ovmer of the TSBD Building.'* Byrd was a leading

Texas oil wildcatter and defense contractor who reportedly had the "sniper's

window" removed from the sixth floor of the TSBD Building after the Kennedy

^ S^ Exhibit 1, an OSS intelligence report dated 28 September 1945. OSS was the
predecessor organization of the Central Intelligence Agency, and many OSS
veterans were founding officers and leaders of the CIA.
^ S^ Exhibits 2-3, Dallas Morning News articles dated January 9 and 19,1964,
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assassination and installed for display in his mansion in Dallas, where it became

the gathering point for high-powered Dallas social events.^

These facts establish that a person alleged by Government sources to have

been a professional assassin was a guest of Bryd in Dallas at least by a date shortly

following President Kennedy's assassination, and that he is said to have stayed at

the home of the owner of the TSBD Building, D. Harold Byrd, who removed

critical crime scene evidence and displayed it at his mansion.

Insofar as plaintiffs' counsel are aware, these circumstances have not been

the subject of investigation by any U.S. investigative agencies or the Congress

despite their repeated attempts by several congressional committees and Executive

Branch agencies to investigate the assassination of President John F. Kennedy.

The Government's Opposition to Plaintiffs' MPSJ does not deny plaintiffs

assertion that important new uninvestigated information related to President

Kennedy's murder has been released as a result of this case. Page 38. Since the

Government does not deny this is new uninvestigated information, the Government

admits it. ^ That is, the Government admits that a convicted Nazi assassin, Werner

^ See Exhibit 4, Washington Times story titled "Famed Oswald Window", May 2,
2006, viewable at url: http://www.washinstontimes.com/news/
2006/mav/02/20060502-103326-3519r/?page=l.
^ See EOF #327 at 38: ("... [plaintiffs] argue that the disclosure of the documents
relating to Gehlen and his Organization involve matters of exceptional importance,
including casting light on the assassination of President Kennedy. See motion for
partial summary judgment at 4-7.")
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von Alvensleben, was in Dallas, Texas in late 1963 hosted by the owner of the

TSBD Building, David Harold Byrd. That building is the location from which

shots were allegedly fired at President Kennedy according to the official Warren

Commission Report.

A review of Warren Commission proceedings reveals other information

which may have a bearing on the new information obtained by plaintiffs' counsel

as a result of the disclosures resulting from this lawsuit.

In 1933 Werner von Alvensleben the Younger was convicted of attempted

assassination on behalf of the Nazis in Austria. In 1963 he headed a large hunting

preserve in Portuguese East Africa ("Mozambique") called Safarilandia. Multiple

reports in hunting and gun publications state that von Alvensleben was legendary

m

for using a 6.5 mm Mannlicher-Schoenauer rifle for his hunting activities. The

rifle found on the sixth floor of the TSBD and alleged to be connected to the

assassination of President Kennedy was a 6.5 mm Mannlicher-Carcano. Warren

Commissioner John J. McCloy questioned the FBI firearms expert who testified

before the Warren Commission in 1964 as to whether the ammunition found in the

The Daily Caller, 8-12-2015, http;//dailvcaller.eom/2015/08/12/gun-test-
alexander-arms-6-5-grendel-hunter/ ("Hunting history is rife with the tales of
derring-do with 6.5mm cartridges. W.D.M. Bell whacked many elephants and
Werner von Alvensleben slew hundreds of buffalo with what they termed a "small
bore rifle," namely, the 6.5x54 Mannlicher-Schonauer"). Read more:
http://dailycaller.eom/2015/08/12/gun-test-alexander-arms-6-5-grendel-
unter/#ixzz49! eXGBzJ
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Mannlicher-Carcano at the TSBD could be fired fi*om a Maimlicher-Schoenauer

rifle. The FBI firearms expert said he did not know the answer to the question.

Commissioner McCIoy stated that he was familiar with the Mannlicher-

Schoenauer rifle in that it was the preferred sporting rifle in Austria and that he

owned one.^

Commissioner McCloy specifically questioned the FBI firearms expert as to

the diameter of the bullet found in the TSBD building. The FBI expert, Robert

Frazier gave McCloy a diameter of 6.65 millimeters, which is too small a diameter

for a Mannlicher-Carcano bullet, but is consistent with the reportedly smaller

Mannlicher-Schoenauer bullet.^

The Government further admits that the owner of the TSBD building,

Byrd, had the "sniper's window" removed fi*om the building after the assassination

Fand displayed it in his Dallas mansion where it became the focus of high-powered

Dallas social events. In addition the Government admits that there has been no

investigation of the presence of a convicted Nazi assassin in Dallas in late 1963 in

the company of the owner of the TSBD building. Byrd and release that informa

tion to plaintiffs.

8  • •Warren Commission Testimony of FBI Firearms expert Robert Frazier, attached
here to as Warren Commission Exhibits, Vol. 3, page 399. Attached as F hereto.
^Id.
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There is no information about Werner von Alvensleben on the 7 CD discs

provided plaintiffs by government counsel as a result of this lawsuit. These are

stated to be all the documents provided by CIA under the Nazi War Crimes

Disclosure Act. Given von Alvensleben's status as a convicted Nazi assassin, he

would fall under the coverage of that Act. There is no explanation why there were

no documents released under the NWCDA related to von Alvensleben. Given this

state of affairs, summary judgment is inappropriate. Instead, the Government

should investigate the information on this topic provided by plaintiffs and report

back to the Court and the parties. As part of this investigation, the CIA should

search its files for information on the convicted Nazi assassin Werner von

Alvensleben and TSBD building owner David Harold Byrd and release that

information to plaintiffs.

There is no information about Werner von Alvensleben on the 7 CD discs

provided plaintiffs by government counsel and stated to be all the documents

provided by CIA under the Nazi War Crimes Disclosure Act. Given von

Alvensleben's status as a convicted Nazi assassin, he would fall under the coverage

of that Act. There is no explanation why there were no documents released under

the NWCDA related to von Alvensleben. This is further reason that summary

judgment is inappropriate and that CIA must search for and release its files on

Werner von Alvensleben.
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C. Remand in D.C.Cir No. 13-3553

On December 12, 2014, DiBacro, et al. v. Dept. of Army, et ah, D.C. Cir. 13-

5353, was orally argued in front of the Court of Appeals. At the conclusion of oral

argument, Chief Judge Garland issued a directive that the Army provide "a written

confirmation of its intention that the 2,000-plus documents that you were talking

about will be reproduced and provided to plaintiffs for free." In his December 19,

2014 letter to Mark J. Danger, Clerk of the U.S. Court of Appeals, AUSA Fred E.

Haynes, representing the appellees, restated the Court's directive as follows: "the

Court directed that appellants (sic) submit a letter to the Court addressing two

issues: (1) whether a copy of the digitized documents referred to in paragraph 17 of

the Murphy declaration... would be provided to appellants under the waiver of

reproduction costs that the Army had granted to Mr. Oglesby and (2) whether there

existed any originals, including any "snippets" of original microfilm, in the FOIA

request file maintained by" INSCOM's FOIA Office at Fort Meade, Md. See

Exhibit 5, Letter from AUSA Fred E. Haynes to Mark J. Danger, dated December

19,2014.

AUSA Haynes advised Mr. Danger that arrangements had been made with

NARA for the reproduction of the material referred to in paragraph 17 of the

Murphy declaration. Id. He represented that the task of reproducing these

materials would be completed by February 12, 2015. He further advised that
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"[b]ecause its statute does not allow fee waivers, NARA will not waive the

reproduction cost, which is approximately $2,300. Discussions have been initiated

with the Army to determine who will pay the reproduction costs."^^ Id. He

asserted that "[d]iscussions have been initiated with the Army to determine who

will pay the reproduction costs."

Plaintiffs' counsel, James H. Lesar, responded to AUSA Haynes' letter to

Langer by letter dated January 7, 2015. Exhibit 6. In it he responded to

Hajmes' confusing explanation of the various sets of Army records relating to

Oglesby's request. He said; "There are at least three sets of documents involved in

the 1997 production of documents to Oglesby: (1) the original or "archival set

given to INSCOM's FOIA Office by the IRR; (2) a 'clean* set; and (3) a redacted

set which was provided to Oglesby. "J[d. Lesar observed that the '"clean copy' had

to be kept as long as the lawsuit continued because the exemption claims or

redactions might be overturned. Thus, at least the 9,000 pages said to be at issue in

1997 had to be maintained in unredacted form." Id.

Lesar's January 7, 2015 letter to Langer raised a number of other questions

about misrepresentations and errors in Haynes' letter to Langer. He noted that until

While NARA won on this issue in Oglesby II, plaintiffs' counsel James H. Lesar
subsequently submitted a FOIA request for some 10,000 pages of Church
Committee records that had been transmitted to NARA. After initially denying the
request, NARA subsequently granted the free waiver rather than face a lawsuit
over it.
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at least April 23, 2004, the Army continued to process and release records to

Oglesby free of charge. He noted that on that date the Army had also withheld

certain source information under the NWCDA because its unauthorized disclosure

"would clearly and demonstrably damage the national security interests of the

United States." Id.

By letter dated March 12, 2015, a full month after NARA had represented to

the Court of Appeals that the task of reproducing the remand documents would be

completed—and two months or more after NARA had stamp-dated them as

declassified—the Director of INSCOMs FOIA office advised Lesar that the remand

records were being forwarded to his office. See. Exhibit 7 (Letter from Terry M.

Reynolds, Director, Freedom of Information/Privacy Office, Investigative Records

Repository to James H. Lesar). Reynolds further advised that this release had been

coordinated with NARA, and that "[t]he enclosed records are the best available

copies that we could obtain."

D. This Court's November 20. 2015 Order

On November 20, 2015, this Court issued an order governing the merits of

the Court of Appeals partial remand on the merits to this Court. Taking careful

note of the Court of Appeals remand instructions and the positions taken by the

parties in their exchange of letters to the Clerk of the Court of Appeals subsequent
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to oral argument of the appeal, this Court ordered that Defendants produce a

Vaughn index, or a declaration in lieu thereof, containing:

(1) descriptions of the nature of the redactions
made in the documents identified in paragraph 17 of the
Murphy declaration, as well as the legal basis for these
redactions;

(2) descriptions of the nature of any documents
identified in paragraph 17 of the Murphy declaration
that have been replaced by documents bearing the
caption "Top Secret Document Replacement Sheets,"
as well as descriptions of any efforts to obtain any such
missing documents;

(3) descriptions of the nature of ̂ y "G-3 Work Sheets"
documents identified in paragraph 17 of the Murphy
declaration that appear to be missing the reverse sides of
the worksheets, as well as descriptions of any efforts to
determine whether the reverse sides of the work sheets

are in existence, and

4) descriptions of efforts, if any, made to determine whether
the files identified in the documents marked G-71 and G-278

(Attachments 4 and 5 to the April 8, 2015 Letter from Plaintiffs'
Counsel to the Court of Appeals, ECF No. 285-1) should have
been released to Plaintiffs as part of the batch of records
disclosed by Defendants to Plaintiffs while Plaintiffs' appeal
was pending.

Defendants have responded to these instructions by providing Vaughn

indices that are vague, misleading, and incomplete. As will be shown below, they

are inadequate to warrant judgment in their favor and in some respects require that

it be entered against them. Supplemental and additional Vaughn indices or
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declarations are required, and discovery and in camera inspection are measures

which should be considered by the Court.

ARGUMENT

I. LEGAL STANDARDS GOVERNING SUMMARY JUDGMENT

A. Summary Judgment Standard

The FOIA "requires federal agencies to make Government records available

to the public subject to nine exemptions for categories of material." Milner v. Dept

of Navy, 562U.S. 562, 565 (2011). Ultimately, "disclosure, not secrecy, is the

dominant objective of the act." Dept of Air Force v. Rose, 425 U.S. 352, 361

(1976). "For this reason, the 'exemptions are explicitly made exclusive ... and must

be 'narrowly construed.'" Milner v. Dept of Navy, 562 U.S. at 265 (2011)

("M7ner")(citations omitted).

Agency actions under the FOIA are subject to de novo review. 5 U.S.C. §

552(a)(4)(B). "This requires the court to 'ascertain whether the agency has

sustained its burden of demonstrating that the documents requested ... are exempt

from disclosure under the FOIA.'" MultiAg Media LLC v. Dept of Agriculture, 515

F.3d 1224, 1227 (D.C.Cir.2008)(citations omitted).

Summary judgment is appropriate if "the pleadings, the discovery and

disclosure materials on file, and any affidavits show that there is no genuine issue
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as to any material fact and that the movant is entitled to judgment as a matter of

law." Hallv. C.LA., 668 F.Supp.2d 172,179 (D.D.C. 2009), citing Fed.R.Civ.P.

56(c). A District Court may award summary judgment "solely on the information

provided in affidavits or declarations that describe 'the justifications for nondis

closure with reasonably specific detail, demonstrate that the information withheld

logically falls within the claimed exemption, and are not controverted by either

contrary evidence in the record nor by evidence of agency bad faith.'" Id., quoting

Military Audit Project V. Casey, 656 F.2d 724, 738 (D.C.Cir.l981).

B. Vaughn Index Standard

As noted in King v. United States department of Justice, 830 F.2d 210,218

(D .C .Cir .1987) "[t]he significance of agency affidavits in a FOIA case cannot be

underestimated." The reason for this is that ordinarily the agency alone possesses

knowledge of the precise content of documents withheld. Thus, "the FOIA reques

ter and the court both must rely upon its representations for an understanding of the

material sought to be protected." Id. The agency's asseverations are critical

because "'[tjhis lack of knowledge by the party see[k]ing disclosure seriously dis

torts the traditional adversary nature of our legal system's form of dispute

resolution,' with the result that '[a]n appellate court, like the trial court, is

completely without the controverting illumination that would ordinarily
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accompany a lower court's factual determination.'" Id., quoting Vaughn v. Rosen,

484 F.2d 830, 824-825 (D.C.Cir. 1973). As King also stated:

Specificity is the defining requirement of the
Vaughn index and affidavit; affidavits cannot
support summary judgment if they are "conclusory,
merely reciting statutory standards or sweeping." To
accept an inadequately supported exemption claim
"would constitute an abandonment of the trial court's

obligation under the FOIA to conduct a de nova review.
Id., at 219 (citations omitted).

This index "must describe each document or portion thereof withheld, and

for each withholding it must discuss the consequences of disclosing the sought

after information." Id, at 223-224 (emphasis in original). "Furthermore, a

reproduction of the redacted documents can only show the court the context from

which an item has been deleted, and context may or may not assist the court in

assessing the character of the excised material and the grounds for its deletion." Id.

at 221. Footnote 90 to this passage sets forth examples of the kinds of informa

tion that may need to be considered in making a determination as to whether an

agency has carried its burden to show that information is substantively classified:

Contextual information cannot, for instance,

answer questions of the following order. Is an
intelligence source whose name has been excised
still alive? Has that source been otherwise

identified in the decades since the report
was filed? Would information deleted on the

theory that it might identify a source still do so
forty years after the fact? Is a particular intelligence
method or activity still in use? If not, what concerns
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warrant continuing protection for information on
intelligence methods and activities from the 1940's?
See text infra at notes 124-135.

King also made clear that courts must be wary of the categorization of

exemption claims. It laid down specific instructions for evaluating such claims:

Categorical description of redacted material coupled
with categorical indication of anticipated consequences
of disclosure is clearly inadequate. To support its
Exemption 1 claims the agency affidavits must for each
redacted document or portion thereof, identify the docu
ment, by type and location in the body of documents
requested; (2) note that Exemption 1 is claimed;
(3) describe the document withheld or any redacted portion
thereof, disclosing as much information as possible without
thwarting the exemption's purpose; explain how this
information falls within one or more of the categories of
information authorized by the governing executive order,
and (5) explain how disclosure of the material in question
would cause the requisite degree of security to the national
security.

Id. at 224 (footnote omitted).

As will be argued below, defendants fail to meet their burden under the

standards set forth in King.

11. DEFENDANTS HAVE NOT MET THEIRBURDEN OF PROOF

TO SUSTAIN THEIR CLAIMS OF EXEMPTION PURSUANT TO

EXEMPTION 1 5 U.S.C. ̂  552rb¥T)

Exemption 1 provides that the mandatory disclosure provisions of the Act do

not apply to matters that are:

(A) specifically authorized under criteria
established by an Executive order to be kept
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secret in the interest of national defense or

foreign policy and (B) are in fact properly
classified pursuant to such Executive Order.

5 U.S.C, 552(b)(1). Under the plain meaning of this language, an agency's

classification determination must comply with both the procedural and substantive

criteria set for in the appropriate executive order. The determination must

separately comply with each provision.

A. Defendants Fail to Meet Their Burden of Showing That
The Documents Are Properlv Classified Procedurallv

The applicable Executive Order governing the records at issue is E.0.13526,

as amended. Defendant Central Intelligence Agency ("CIA") has submitted the

declaration of Mary E. Wilson ("Wilson") in support of the CIA's Exemption

1 claims. Wilson states that she is currently "the Acting Information Review

Officer ('IRO') for the Litigation Information Review Office (LIRO*)" at CIA.

Wilson Decl., ̂1. While she declares that she had personally made some deter

minations regarding the classified nature of still-withheld materials, she switches to

the passive tense when it comes to classification markings. She asserts: "The

documents were properly marked in accordance with Section 1.6(f) of E.O.

13526." The documents which she attaches to her declaration do not show any of

the classification markings that should have been applied as a result of a review

under either E.O. 12958 or E.O. 13526, each of which was in force during prior

reviews of these records.
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Rather than stating when these records were marked, by whom, and pursuant

to what authority, Wilson invokes §1.6(f) of E.O. 13526. It provides:

(f) Information assigned a level of classification
under this or predecessor orders shall be considered
as classified at that level of classification despite the
omission of other required markings. Whenever
such information is used in the derivative classification

process or is reviewed for possible declassification,
holders of such information shall coordinate with

an appropriate classification authority for the
application of omitted markings.

Wilson fails to show that she either applied to the "appropriate authority or

applied the markings herself. Accordingly, the FBI has failed to meet its burden of

proof with regard to the requirements of 5 U.S.C. §552(b) (1)(A) and the

Exemption 1 material in these documents must be released.

In its Opposition, the Government contends that "even if procedural errors

were made, they do not undermine the validity of the CIA's classification

decisions." ECF # 327 at 31. It contends that E.O. 13526, § 1.6, specifically

provides that "[ijnformation assigned a level of classification under this or

predecessor orders shall be considered as classified at that level of classification

despite the omission of other required markings."

There are multiple problems with this statement. Not least among them is

the fact that with respect to many of the records at issue there is no showing of

classification under any prior Executive Order. The mere presence of a Secret or
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Confidential stamp does not tell who applied it, when it was applied, and pursuant

to what authority.

Most important, however, is the fact that the Government ignores provisions

of Executive Order 13526. E.G. 13526 permits the withholding of only two cate

gories of information on substantive grounds after more than 50 years has passed,

which is the case here. After 50 years, all information must be disclosed except (1)

the identity of a confidential human source or human intelligence source; or (2)

key design concepts of weapons of mass destruction. E.G. 13526, § 3.3(h)(1).

This provision for automatic declassification after 50 years did not exist in

the predecessor order, E.G. 12958, § 3.3(h) also provides that information exempt

from automatic declassification under paragraphs (b) and (c) will be automatically

declassified. Moreover, § 3.3(j) provides that at least one year before information

is subject to automatic declassification, an agency head or senior agency official is

required to notify the Director of the Information Security Gversight Gffice of any

specific information that the agency proposes to exempt fi-om automatic

declassification under paragraphs (b) and (h) of this section."

The Government does not directly address plaintiffs' argument that inter

preting Exemption 1 according to the plain meaning of the statute requires that an

agency to meet its burden under Exemption 1(A) and 1(B) separately. Rather, it

relies upon some legal decisions which it says hold that violation of procedural
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classification may be abated or excused by compliance with substantive classifi

cation requirements. Thus, it argues that "[h]ere, the Wilson declaration states that

the minimal information redacted from the 20 pages is properly classified. The

alleged procedural errors are, therefore, not controlling." Defs' RMSJ and Reply

at 32-33.

If plaintiffs are correct that under the "plain meaning" rule Exemption 1(A)

and 1(B) must be read separately, then, of course, the procedural errors are control

ling. Some D.C. Circuit decisions have applied held procedural violations control

ling. See, e.g. Golandv. Central Intelligencce Agency, 607 F.2d 339, 363 (D.C.

Cir. 1978)("We said recently in Halperin v. Department of State,.. . 565 F.2d 699

(1977)) that the government cannot claim a statutory exemption from the FOIA if

it has failed to comply with the procedures necessary to give such exemption

effect). In a footnoting Goland expanded upon its decision in Halperin:

In Halperin, we did not hold that the document
in question necessarily had to be disclosed to plaintiff.
Rather, we remanded the case to the district court for
a determination of whether disclosure would "do

grave damage to the national security ...." Id.,...
565 F.2d at 706. The decision to remand was made

reluctantly:
Having failed to follow the procedures
established by their own branch of govern
ment, appellants ask us in effect to save them
from the consequences of that failure by pro
viding an exemption the Congress did not create.
The power of a court to refuse to order the release
of information that does not qualify for one of the
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nine statutory exemptions exists, if at all, only in
"exceptional circumstances in which a court
could fairly conclude that Congress intended to
leave room for the operation of limited judicial
discretion." The need for this restriction on the

power of the courts is apparent here. A broad
judicial power to refuse to order disclosure of non-
exempt information that a court feels would damage
the national interest could obviously operate to
frustrate the requirements of FOIA.

Id. 184 U.S.App.D.C. at 131. 565 F.2d at 706 (citations omitted)
(emphasis added by DiBacco).

Goland at 363-364, n.20.

Goland then noted that in Halperin:

Narrowly circumscribing its discretion, we
directed the district court to be "guided by an
exacting standard similar to that suggested in
Near v. Minnesota, [283 U.S. 697, 716,.. 931)]
Halperin,.. . 565 F.2d at 707 (other citations omitted).

Id. at 364, n.20.

This "cry smoke in a crowded theatre" standard does not apply to the

circumstances of this case.

Just as the case law erects a very daunting standard for a district court to

ignore or downplay noncompliance with procedural standards, so does E.G. 13526

itself. Sec. 3.3 provides:

(h) Not later than 3 years from the effective date of
this order, all records exempted from automatic declassi-
fication under paragraphs (b) and (c) of this section
shall be automatically declassified on December 31 of
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a year that is no more than 50 years from the date of
origin, subject to the following:
(1) Records that contain information the release of which
should clearly and demonstrably be expected to reveal the
following are exempt from automatic declassification at 50
years:

(A) the identity of a confidential human source or a
human intelligence source; or

(B) key design concepts of weapons of mass destruction.
(2) In extraordinary cases, agency heads may, within 5 years
of the onset of automatic declassification, propose to exempt
additional specific information from declassification at 50 years.

Here, the Government has made no showing that this is "an extraordinary

case" or that an "agency head" did, "within five years of automatic declassifica

tion," properly exempt "specific information from declassification at 50 years."

B. Defendants Have Failed to Show That the Documents are

Properlv Classified Substantivelv

On November 7, 2012, Martha Wagner Murphy, acting on behalf of NARA,

requested a mandatory declassification review of 20 pages of records which had

been transferred to NARA by the Army. Wilson Decl. 1|17. At that time, 11 pages

were withheld in part. After the Court of Appeals remand, these records were

reviewed again, this time by Wilson rather than Martha M. Lute, who had retired.'^

Id-1(9 . Now, after a "careful review," id-j only 8 pages are withheld in part, with 3

Although Lutz had retired as of November 30,2012 when Wilson took over,
Wilson Deck, 1[2, Lutz continued to serve as Chief of Staff of the Litigation
Support Unit, and executed declarations in this case dated December 14,2012
(:2012 Lutz Deck"), and March 21, 2013 ("2d Lutz Deck")
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pages that had been withheld in part now being released in Because the

CIA has not provided copies of the original 20 pages, it is not possible to gauge the

full context in which these withholdings and disclosures occurred. But what is

clear is that the credibility of the 2012 Lutz Declaration, on which the CIA contin

ues to rely—see Wilson Decl., in[15,20,28, in particular—has been substantially

undermined by the release of these documents. The clear implication is that anoth

er "careful review" would be likely to result in the disclosure of much of the infor

mation that was misleadingly described as exempt in the 2012 Lutz declaration.

Executive Order 13526 is markedly different from predecessor executive

orders. It emphasizes the need for greater disclosure in light of the end of the Cold

War. It makes the passage of time a strong factor. It sets a 75 year limit on the

classification of information. The National War Crimes Disclosure Act

("NWCDA") was also a powerful force in compelling greater disclosure of the

kind of information being sought here. Yet the CIA disregards all of this, seeking

instead to withhold information that is well over 50 years old.

The CIA's Wilson declares that she has classified the still-withheld informa

tion in the documents attached to her declaration "SECRET." Wilson Decl, lfl4.

But the credibility of this determination is undermined by a number of considera-

Wilson Deck, Att. A, pp. 18, 23-25, 27, 30, 32, 34.
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tions, including the fact that she claims that the information is so super-damaging

to national security that it qualifies for exemption from automatic declassification.

She notes that Section 3.3(h)(1) exempts from automatic declassification at

50 years records that contain information that would "clearly and demonstrably"

reveal the identity of a confidential human source or a human intelligence source

or key design concepts of weapons of mass destruction," and that §3.3(h)(2)

3.3(h)(2) "also provides that *[i]n extraordinary cases' agency heads may 'propose

to exempt additional specific information from declassification at 50 years.'"

Wilson Decl. T[ 16.

The heightened barrier to disclosure under these exemptions is in tension

with the Wilson's mid-level "SECRET" finding for evaluation of the information

actually at issue. One would expect that the heightened security standard would

apply to information that warrants a "TOP SECRET" label. "SECRET"

information is not your "extraordinary case," nor does this level of security seem

appropriate where approval by an "agency head" is needed.

Wilson assets that "[t]he additional information that CIA proposed to ex

empt is included in the CIA Declassification (the 'Guide'), dated 26 September

2012," Id., ̂  16. She states that "[t]he Guide was approved by the Interagency

Security Classification Appeals Panel, pursuant to Section 3.3(i) the Executive

Order." Id. §3.3(j) provides that at least 1 year before information is subject to
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automatic declassification under §3.3, "an agency head or senior agency official

shall notify the Director of the Information Security Oversight Office, serving as

Executive Secretary of the Panel, of any specific information that the agency

proposes to exempt from automatic declassification under paragraphs (b) and (h) of

this section." §3.3(j)(l) further stipulates that:

(1) The notification shall include:

(A) a detailed description of the information,
either by reference to information in specific
records or in the form of a declassification guide;

(B) an explanation of why the information
should be exempt from automatic declassification
and must remain classified for a longer period of
time; and

(C) a specific date or a specific and independently
verifiable event for automatic declassification of

specific records that contain the information
proposed for exemption.

Wilson has provided no information with respect to (C), a specific date or

event by which automatic declassification will occur. Wilson provides no infor

mation with respect to (B), which requires an explanation of why the information

should be exempted from automatic declassification and must remain classified for

a longer period of time. While Wilson has provided some description of the with

held information by producing the pages which contain the redactions and denoting

the exemption claims on them, the description is inadequate. She asserts that, "the
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information that remains classified pertains to specific CIA intelligence methods

still in use, including cover mechanisms; information regarding foreign liaison

relationships; and cities and countries in which CIA maintained covert CIA

installations." Id., 1120. This gives three different subjects to which the redactions

may relate. There is no linkage between these claims and the half page of material

deleted from page 30 of Attachment A. Is it one of them or all three?

In addition, while the reproduced text of page 30 provides some contextual

information, it is not as can be given. This document is a report on a meeting of

BND deputies and their guests which took place from 8:30 to 10:00 AM on June

15, 1960. The larger context of the document is not provided. What was the topic

or topics of the briefing? Did it relate to the shoot down of Gary Francis Powers

on May 1, 1960 and his subsequent trial? Did it concern planning or fmancing for

some future operation sponsored by the CIA, such as the Lumumba Assassination

or the Bay of Pigs? Did it relate to some espionage scandal involving Gehlen and

the Bundesnachrichtendienst ("BND"), such as the Heinz Felfe scandal which

broke a year later? No information has been provided regarding the topic(s) of the

meeting.

" The Government says that DiBacco "concedes that only minimal redactions have
been made in the [Wilson] 1[17 documents" Defs' 0pp. at 30. Generally the
deletions are "minimal" in terms of size, but not in terms of significance. The half-
page deletion referred to here is certainly not "minimal."
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Unless the topic(s) discussed were of a magnitude as great as these, it is

difhcult to comprehend why this extraordinary prolonging of the automatic

declassification period is warranted. Topics such as these have also received

extraordinary publicity over the years, so it is difficult to comprehend why, if the

withheld material relates to any such events, the need for super-prolonged secrecy

would be required. Additionally, if the withheld material is of such super-

importance that its withholding must be prolonged beyond even the current 56

years, then one is surprised that the amount of material withheld is so minimal.

This is inconsistent with what one would expect.

Further analysis of what context there is only adds to these problems. Page

30 consists of four paragraphs. The first paragraph simply introduces "the signif

icant points" which are to be set forth in the second and third paragraphs, which are

withheld in their entirety. The fourth paragraph is withheld only in part. Its first

sentence makes clear that paragraphs withheld in their entirety deal with point "a"

and point "b". The first of the two entirely withheld paragraphs, the one which

sets forth point "a", contains only two lines. The second entirely withheld

paragraph, Paragraph 3, consists of several withheld lines.

The single sentence in the fourth paragraph states: "As to 'b' above, I

recommend that we not bring this matter up yet to the BND top officials." This

clearly indicates that the author of the document considered the second entirely
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withheld paragraph more sensitive than the first. Yet the classification level of the

two paragraphs is the same.

With respect to the fourth, partially withheld paragraph, the disclosed first

sentence recommends that the BND deputies not bring up the point "b" matter to

the top BND officials yet. What logically follows from this sentence is that the

withheld portion likely sets forth the reason why the point "b" matter should not be

brought up "yet." Wilson does not explain why the reason for not bringing with

held matter to the attention of upper echelon BND officials in 1960 is a matter

warranting extraordinary national security protection now. Defendants' Opposi

tion makes no attempt to explain this.

It is noted that the document appears not to identify its addressee or author.

Such information, if it exists, must be considered in order to provide the fuller con

text in which this document was created. The fact that the document makes a rec

ommendation indicates that it was sent to someone for approval. Any document

related to that process clearly is contextual information bearing on a proper under

standing of page 30 in terms of evaluating its national security significance at this

late date.

Ixi Trans-Pacific Policing Agreement V. U.S. Customs Service, 177F.3d

1022, 1028 (D.C. Cir. 1999), the Court of Appeals held that the District Court had

affirmative duty to considerer the segregability issue sua sponte. The foregoing
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analysis indicates that there may be segregable nonexempt portions remaining.

Wilson's declaration does not state, much less show, that there are no segregable

portions remaining.

Wilson states that she has determined that the withheld information "pertains

to specific CIA intelligence methods still in use, including cover mechanisms;

information regarding foreign liaison relationships; and cities and countries in

which CIA maintained covert CIA installations." Wilson Decl. T[ 20. Wilson does

not state that the cover mechanism is not known to friendly or hostile foreign

governments or institutions. She does not state that the "covert installations" she is

referring to are unknown either to authorities in the countries in which they are

installed or to those in other countries. The chances that this is the case is remote

after the passage of more than five decades, and particularly after all kinds of

disclosures have occurred, including those made by the press, by congressional

investigations, by investigations in countries outside the United States, as a result

of the NWCDA, and Edward Snowden.

With respect to human intelligence sources, Wilson has not indicated

whether they are still alive. The D.C. Circuit has noted that this is a relevant

consideration. King at 221, n.90. Given the passage of more than 55 years, the

chances of such a source still being alive have faded considerably. Because

defendants have failed to carry their burden of proof showing that the withheld
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information is entitled to protection under Exemption 1, plaintiffs' motion for

partial summary judgment must be granted.

Ill DEFENDANTS HAVE NOT MET THEIR BURDEN OF PROOF

TO SUSTAIN THEIR CLAIMS OF EXEMPTION PURSUANT TO

EXEMPTION 3 5 U.S.C. S 552rb¥3')

The CIA invokes two withholding statutes to justify redactions in the

withheld materials: (1) the National Security Act of 1947 ("NSA Act"), 50 U.S.C.

§ 3024, as amended; and, (2) the Central Intelligence Agency Act of 1949 ("CIA

Act"), 50 U.S.C. § 3507, as amended.

The CIA Act exempts the agency from publishing or disclosing "the

organization, names, official titles, salaries, or numbers of personnel employed by

the [CIA]." 50 U.S.C. § 3507. Wilson and her colleague, Lutz, misapply this

provision.

A. The CIA Act Exemption 3 Statute. 50 U.S.C. § 3507

InPhillippi v. CIA, 546 F.2d 1009,1015 n.l4 (D.C. Cir. 1976), the D.C.

Circuit "cautioned that the CIA Act does not permit the agency "to refuse to

provide any information at all about anything it does." Similarly, in Baker v. CIA,

580 F.2d 664, 669 (D. C. Cir. 1978), the court held that the CIA Act applies to

"personnel information." As Judge Cooper recently noted, "[djespite these

admonitions, the agency has recently asserted the CIA Act in a bevy of cases,
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including this one, to exclude information regarding the organization and functions

of the agency generally, on the theory that the CIA only functions through the acts

of its employees." Sack v. CIA, C.A. No. 12-0537 (CRC), Opinion and Order

(D.D.C. Sept. 16, 2014) at 3-4, diMngSackv.CIA ("5'acyt"), No. 12-244, 2014 WL

3375568, at *9 (D.D.C. July 10,2014); Whitakerv. CIA, No. 12-316, 2014 WL

914603, at *6-7 (D.D.C. Mar. 10 ,2014); Nat'l Sec. Counselors v. CIA, 960 F.Supp.

2d 101, 176 (D.D.C. 2013).

Judge Cooper ruled that "[t]he phrase 'of persoimel employed by the Agency*

applies to each item in the list 'organization, functions, names, official titles,

salaries, or numbers* and thus the CIA Act only applies to personnel information."

Sack at 4 (emphasis added).

The Wilson Declaration does not state that the documents she addresses are

personnel documents, and a review of the records indicates that they are not

personnel records but the kind of records normally generated in gathering and

disseminating intelligence information. What is true of the withholdings addressed

by Wilson is also true of the material withheld under this Exemption 3 claim in the

Vaughn indices attached to the Lutz declarations. Notably, it was Lutz who was

excoriated by Judge Cooper in Sack for having violated the clear holdings as to the

scope of 50 U.S.C. §3507.
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To the extent that any of the information withheld by Lutz and Wilson does

constitute personnel information, there is a further hurdle which they fail to mount.

§3507 specifies that the information it protects must relate to "personnel employed

by the [CIA]." Even assuming that some of the withheld information is personnel

material, no showing has been made by Lutz that these persons are still employed

by the CIA. Given the passage of more than five decades, the chances that they are

still employed by the CIA are slim indeed.

The Government's response to DiBacco's CIA Act Exemption 3 claims is

minimal. It does analyze or dispute the authorities cited. It does argue that

DiBacco cites no authority for the proposition that a deceased employee is not an

employee under the statute. But the Government cites no authority to the contrary,

and it is axiomatic, as noted above, that FOIA requires all exemption claims to be

narrowly construed.

B, National Securitv Act of 1947 C'NSA Act"), 50 U.S.C. § 3024

The CIA also relies upon the National Security Act of 1947 ("NSA Act"), 50

U.S.C. § 3024, which protects against the unauthorized disclosure of intelligence

sources and methods. But this Exemption 3 statute is subject to the same kinds of

concern pointed out in King and set forth in the previous section. Is the source still

living? Has the source or method been disclosed? Is the source or method really

unknown to foreign governments and institutions and the press? Does the CIA
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considered disclosures made by Congress or institutions other than the CIA

"unauthorized"?

A district court should have considerable skepticism about claims of

exemption for intelligence sources and methods in this case because it is well-

established that both the KGB and MI-6 had thoroughly infiltrated the Gehlen

Organization. This secrecy protected Nazis and former Nazis from exposure, and

it may still serve the function of keeping the American public from fully learning

how badly the CIA was gulled.

The IWF Report is filled with scathing criticisms of the conduct of executive

agencies in this regard, particularly the CIA. Some examples:

—In responding to calls by members of Congress,
including Elizabeth Holtzman, to release information
about Kurt Waldheim and his employment by the CIA
after the war, the CIA "was not forthcoming, and withheld
records, purportedly to protect 'foreign intelligence
information' and 'sources and methods.' The agency
"generally treated Congressional requests on this matter,
as one CIA staff historian phrased it, with 'a cavalier
attitude.'" IWG Report at 34.

—The CIA told Congressman Steve Solarz to file a FOIA
request "to obtain information on Waldheim he requested." Id.

—Files released by the CIA are not intact, original files, but
instead comprise pages gathered from various CIA files. The
CIA removed all CIA file numbers on the released pages,
rendering it difficult to ascertain the location of the original files
at the agency. Id. at 56.
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On this point about file numbers, DiBacco notes that the very first entry on

the Lutz Vaughn index (Exhibit B to the March 2013 Lutz Decl. (Exhibit 8 hereto))

is a claim for "CIA file marking" for "Photo Mounting Sheets containing Photos

and Negatives of Gehlen." CIA file markings are essential for identifying where

records which may be responsive to a FOIA request are kept. Exemption 3 does

not protect this method from disclosure.

In light of the above circumstances, the CIA has not carried its burden of

showing that the information withheld under the NSA Act is exempt from dis

closure. The Government's response to DiBacco's skepticism concerning the

CIA's NSA Act claims is minimal. In response to DiBacco's citation of the

criticism of the CIA's "sources and methods" claims contained in the IWG Final

Report, the Government simply states that "[t]his overlooks the conclusion of that

report that the CIA changed its response to the NWCDA and brought itself into full

compliance with the requirements of the Act." Defs' 0pp. at 35.

This misses the point. Despite what the Final Report concludes,

the lessons learned are not reflected in the Lutz Decl. Quite noticeably, the

Government makes does no respond r to DiBacco's citation of the first entry in the

Lutz Vaughn index as a misuse of the NSA Act "sources and methods" claim.

IV. DEFENDANTS HAVE FAILED TO DEMONSTRATE AN

ADEOUATE SEARCH
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On November 20, 2015 this Court ordered that defendants produce a Vaughn

index or declaration "containing ... (2) descriptions of the nature of any documents

identified in paragraph 17 of the Murphy declaration that have been replaced by

documents bearing the caption 'Top Secret Document Replacement Sheets,' as well

as descriptions of any efforts to obtain any such missing documents." In response,

AUSA Haynes asked a FOIA Unit staff member to review the FOIA Unit's copy of

the NARA documents that were released to plaintiffs in 2015 (referred to hereafter

as the "Remand Docs,") and determine how many Top Secret Replacement Sheets

("TSRS") were included in the release. He was advised that there were 170 such

sheets. Haynes Decl. ̂  5. NARA swears that it is unable to determine the location

of the documents that were replaced with a TSRS prior to or during microfilming

of the paper documents, which occurred in the early years of the Cold War. Id. 19.

These sheets set forth a plethora of information which could be used to conduct a

search, such as Dossier numbers, the subjects of the dossiers, and the dates.

These Top Secret Replacement Sheets contain an abundance of information

which could facilitate a search. This information has not been searched by NARA

or the Army. The Army puts forward no information regarding a search of these

terms. NARA claims that it is incapable of conducting any searchers.

NARA's claim that it cannot locate any more responsive records is not

credible. DiBacco has compiled a list of the subjects and file numbers of
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"dossiers" which represents a partial listing of some of those that appear in the

2,863 pages of documents transferred to NARA. See Exhibit 9. This list indicates

many dossiers which contain records responsive to DiBacco's request but which

have not been located, produced, and made available to her.

This is also reflected in Linda Hunt's book Secret Agenda Operation

Paperclip which appends a list of "Selected Archival Source." See Exhibit 11.

Her book names by subject and file number many "dossiers" which the Army

maintained. Her appendix lists a number of Record Groups ("RGs") in which such

materials appeared, such as RGs 59,226, 260, 319, 330, and 353. Obviously,

NARA personnel experienced with these record groups should be able to locate

these materials and determine whether they are responsive to DiBacco's request.

The record in this case also does not show that NARA has searched

"Project" files or the repository of archival materials that is stored in Arlington,

Virginia. These are all appropriate matters for discovery.

DiBacco also notes that when the FBI was still active in this case it

submitted materials indicating that it had located a number of records that were

referred to the CIA. It is unclear from the record whether the CIA has ever

accounted for these records in its so-called NWCDA Act release. See Exhibit 12.

The first issue here is whether NARA and Army are subject to the FOIA.

They are. That means that they are subject to its search requirements. In a FOIA
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case, "the defending agency must prove that each document that falls within the

class requested either has been produced, is unidentifiable or is wholly exempt

fi-om the Act's inspection requirements." National Cable Television Ass'n v. FCC.

479 F.2d 183, 186 (D.C.Cir. 1973). Agency affidavits are inadequate where they

"do not denote which files were searched or by whom, do not reflect any systemat

ic approach to document location, and do not provide information specific enough

to enable [the plaintiff] to challenge the procedures utilized." Weisberg v. United

States Dept. of Justice., 627 F.2d 365, 371 (D.C.Cir. 1980) ("Weisberg").

Even if the agency's affidavits are detailed and nonconclusory and are sub

mitted in good faith, "the requester may nonetheless produce countervailing evi

dence, and if the sufficiency of the agency's identification or retrieval procedure is

genuinely in issue, summary judgment is not in order." Founding Church of

Scientology, Etc. v. Nat Sec. Agcy. 610 F.2d 824, 836 (D.C.Cir. 1980). Thus,

when countervailing evidence raises a material doubt as to the adequacy of an

agency's search, summary judgment is inappropriate as to that issue. Id. at 836-837

("To accept its claim of inability to retrieve the requested documents in the circum

stances presented is to raise the specter of easy circumvention of the Freedom of

Information Act... and if, in the face of well-defined requests and positive indica

tions of overlooked materials, an agency can so easily avoid adversary scrutiny of

its search techniques, the Act will inevitably become nugatory.").
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It is a truism that the issue "is not whether there might exist any other

documents possibly responsive to the request but rather whether the search for

those documents was adequate." Weisbergv. Department of Justice, 745 F.2d

1476, 1485 (D.C.Cir. 1984) ("Weisberg III") (emphasis in original), citing

Weisbergv. Department of Justice, 705 F.2d 1344, 1351 (D.C.Cir. 1983)

("Weisberg 11"), citing Perry v. Bloc, 684 F.2d 121, 128 (D.C.Cir. 1982) (per

curiam); McGehee v. CIA, 697 F.2d 1076,1101 (D.C.Cir.l983). The test

governing the adequacy of an agency's search is one of "reasonableness." Oglesby

V. Department ofthe Army, 920 F.2d 57, 67 n.l3 (D.C.Cir. 1990) Q^Oglesby F)',

Meeropol v. Meese, 790 F.2d 942, 956 (D.C.Cir. 1986) ("[A] search need not be

perfect, only adequate, and adequacy is measured by the reasonableness of the

effort in light of the specific request"). Truitt v. Department of State, 897 F2d 540

(D.C.Cir. 1990), expatiated on this standard, stating that: "It is elementary that an

agency responding to a FOIA request must conduct 'a search reasonably calculated

to uncover all relevant document,' and, if challenged, must demonstrate 'beyond

material doubt* that the search was reasonable." If such "doubt" exists as to the

adequacy of the search, Truitt counsels, summary judgment for the agency is not

proper." Id. (footnote omitted).

In assessing whether an agency has met its burden of showing that no

genuine issue of material fact exists, the facts are viewed "in the light most
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favorable to the requester...." WeisbergIII, 745 F.2d at 1485. Where the adequacy

of the search is genuinely in dispute, the plaintiff is entitled to take discovery on

the adequacy of the search. Weisberg I, 627 .2d at 371; Exxon Corps v. Federal

Trade Com'n, 466 F.Supp 188, 194 (D.D.C.1978), affd 663 F.2d 120 (D.C.Cir.

1980); Van Sturm v. U.S.KP.A., 680 F.Supp. 849 (D.Ore. 1987)("where plaintiff or

the agency's response raises serious doubts as to the completeness and good faith

of the agency's search, discovery is appropriate").

NARA represents that it is unable to determine the location of the docu

ments that were replaced with a TSRS prior to or during microfilming of the paper

documents, which occurred in the early years of the Cold War. Id. ̂  4. Murphy

states that NARA has "no way of determining where these documents [those

evidenced by the TSRS] would have been filed after withdrawal." NARA is

"unable to determine if those withdrawn documents were later transferred as part

of another archival series." Id. This is a stunning admission that the nation's

foremost archival institution is unable to find its own records or that it has utterly

failed to obtain records it is mandated by law to obtain and preserve. The problem

here is that NARA is trying to shift the burden of searching for responsive records

to the requester. But the FOIA places it squarely on the agency.

The evidence is clear that either NARA or the Army should have more than

the 2,861 pages that have been located so far. There were 9,000 Army records that
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were produced before year 2000. But the Army and NARA need to account for

why these records have not been given to DiBacco as part of the NWCDA release.

When this case was last before this Court on the merits, the Court dismissed out-

of-hand DiBacco's claim that the Army had illegally transferred its records to

NARA. This Court dismissed that claim: "Drawing all inferences in favor of the

Plaintiffs, no reasonable trier of fact could find that the Army destroyed or

attempted to prevent the Plaintiffs from accessing documents relevant to Oglesby's

request by transferring all World War II related files to NARA." The Government

has now conceded that Army had a copy, indeed multiple copies of records in

INSCOM's FOIA Unit both in year 2000, at which time all such records were

allegedly transferred to NARA, and today. The Government repeatedly

misrepresented the facts concerning the availability of these records until it was

compelled by plaintiffs' appeal to the D.C. Circuit to admit otherwise. This has

profound implications for the search issue and the exemptions issue. The Army,

too must be required to conduct new searches to determine if it can locate

additional records using the information which appeared on Top Secret

Replacement Sheets and other records that are on the remand records and other

records. NARA must do likewise.

Given the considerations set forth above, this Court should consider using its

discretion to conduct in camera review of a selected sample of the records that
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remain withheld in fiill or in part in this case. The circumstances present here fully

warrant this action in compliance with the standards set forth in Allen v. C.LA., 636

F.2d 1287, 1294-1300 (D.C.Cir. 1980). The Court should also consider exercising

its discretion to appoint a Special Master along the lines set forth in In Re U.S.

Dent, of Defense. 848 F.2d 232 (D.C.Cir. 1988)(per curiam).

V. DEFENDANTS' COMMENTS ON THE PUBLIC BENEFIT FACTOR

In the guise of addressing the "public benefit" factor, defendants recklessly

made a couple of false or misleading statements. One alleges that Oglesby last

wrote on General Gehlen and the Gehlen Organization in 1990. However, as late

as 2011 Oglesby was in contact with the undersigned counsel about his work on

the Gehlen Org, and counsel has been advised by another researcher that in 2008

Oglesby was reviewing the documents that had been released to him in this case

and considered that they represented a real breakthrough in his understanding of

the subject.

A second misrepresentation is that plaintiffs are not making efforts to

disseminate the records they obtained in this case. This is blatantly false. The

undersigned counsel has personally distributed copies of the released materials to

researchers deeply interested in the subject. Moreover, he has been in, and

continues to be engaged in discussions with a leading authority on information
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dissemination about a project to digitalize the records in a super-indexed form for

distribution to the public.

CONCLUSION

For the reasons set forth above, the Court should grant plaintiffs' Motion for

Partial Summary Judgment. It should order defendants to conduct further searches

and deny the claims of exemption that have been set forth under Exemptions 1 and

3. The Court should also order in camera inspection of a selection of withheld

materials and/or appointment of a special master. The Court should also require

defendants to provide a digitized copy of the so-called "remand" records.

The Government has not denied, and therefore admits, that the information

obtained as a result of this litigation information has been obtained indicating the

presence of a convicted Nazi assassin in Dallas in late 1963 in the company of the

owner of the TSBD building. The CIA has provided no information about Werner

von Alvensleben. Given von Alvensleben's status as a convicted Nazi assassin, he

would fall under the coverage of the NWCDA.

In testimony before the Warren Commission, Commissioner Gerald Ford

said to FB I Director J. Edgar Hoover:

Representative FORD. I want just to be sure that
no leads, no evidence regardless of its credibility will
be ignored, that it will be pursued by the Bureau or
any other agency to make certain that it is good, bad
or of no value.
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Director Hoover replied:

Mr. HOOVER. Well, I can assure you so far as the
FBI is concerned, the case will be continued in an
open classification for all time. That is, any information
coming to us or any report coming to us from any
source will be thoroughly investigated, so that we
will be able to either prove or disprove the allegation.

Warren Commission Hearings, Vol. 5, p. 100.

Taking cognizance of these circumstances, the Court should order the

government to investigate the information on this topic provided by plaintiffs and

report back to the Court and the parties. As part of this investigation, the CIA

should search its files for information on the convicted Nazi assassin Werner von

Alvensleben and TSBD building owner David Harold Byrd and release that

information to plaintiffs.

Respectfully submitted.

JAMES H. LESAR #114413

930 Wayne Ave., Unit 1111
Silver Spring, MD 20910
Phone: (301)328-5920

Dated: June 14, 2016
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UNITED STATES DISTRICT COURT

FORTHE DISTRICT OF COLUMBIA

ARONDIBACCO, et al.

Plaintiffs

V.

DEPT. OF THE ARMY, et al.,

Defendants

C. A. No.87-3349 (CKK)

ORDER

Upon consideration of plaintiffs Motion for Partial Summary Judgment and

other Relief, defendants' opposition thereto, and the entire record herein, it is by

this Court this day of ,2016, hereby

ORDERED, that plaintiffs' motion is hereby GRANTED, and it is further

ORDERED: that defendants shall conduct further searches, release exempted

materials, order in camera inspection of a selection of withheld materials and

appointment of a special master. The Court should also require defendants to

provide a digitized copy of the so-called "remand" records.

UNITED STATES DISTRICT JUDGE
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